On the International Criminal Court and Its Impact on African Conflicts
Mehari Taddele Maru

‘If you want to attack a cat, do not attack it iclased door; Keep a window or the door
a bit open Otherwise a@rnered cat fights to the end’ an old Ethiopiseying.

The Princeton Project composed of eminent intevnati jurists has contributed
significantly to the foundation of the Internatidi@iminal Court (ICC) and its enabling
act famously called the Rome Statute. In 2001,a pefore ICC’s establishment, these
eminent jurists extended a wise word of cautiorth® ICC and its prosecutor in by
saying:
“The imprudent or untimely exercise of universarigdiction could
disrupt the quest for peace and national recontdia in nations
struggling to recover from violent conflicts or fimlal oppression...hence
[pJrudence and good judgement are required here, edsewhere in
politics and law. [And universal jurisdiction shaoulbe used] in a
reasonable solicitude for the quest for peate”.

Just two months ago in a meeting | was chairing@daSese colleague working for a very
famous multilateral international organization akkee if the indictment of officials and
individuals from Sudan and Uganda by the IntermatioCriminal Court (ICC) is
contributing to the peace processes in Africa. Wit short time, | was alarmed by the
recent news which still remains breaking news frdime Hague on the possible
indictment and arrest warrant of the Sudanese d@esi In a historic decision, ICC pre-
trial chamber was presented with the charges agairBresident in power and an arrest
warrant was issued.

My good friend’s question was impregnated with ansveer: that ICC’s indictments
might be contributing negatively to efforts of pegmwocesses. This very question raised
by my Sudanese friend is a question | have beetesgiating upon and was wondering
if there are full-fledged researches on the topicesthe ICC started taking its first and
testing cases from Africa. This article does noérapt to address all the questions but
only the impact of ICC’'s indictments on an on-goignflict. With its active
involvement, new arguments and disagreements aeegemy with regard to ICC’s role
and particularly its effect on peace processes. cdmeern stems from ICC’s focus on
countries with on-going conflicts such as Darfud adorthern Uganda. Most of the
indictments of ICC are also from Africa: Joseph €pmof Lord Resistance Army of
Uganda, Charles Taylor of Liberia, and MuhammaduHaof the Sudan and Ali
Mohamed Ali Abdelrahman of the Janjeeweed of Darfur

In addition to the recent news from The Hague, @y, 2007, the ICC issued an arrest
warrant on two Sudanese who have been indicteth&r involvement in crimes against
humanity and war crimes in DarfirThese are Ali Mohamed Ali Abdelrahman
commonly known Ali Kushayb head of the Janjaweeus lduhammad Harun, formerly
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Sudanese Interior Minister and now Minister of &t&tr Humanitarian Affairs. One
would naturally be forced to think what will be, tiiere is, the effect of ICC’s arrest
warrant on the Darfur crisis and peace processe<akcrimes against humanity, war
crimes and other massive violations of human rightBarfur were referred to ICC in
2005 by the UN Security Council 1583he ICC Pre-Trial chamber has ruled that the
evidence of the ICC Prosecutor is indeed admissihte has “reasonable grounds” that
the suspects have been involved in crimes unddC@eRome Statute. The ICC is meant
to serve as ‘instrument of in the struggle to défeoman rights®. The main principle of
ICC is that Crime against Humanity, War Crime a @rime of Genocide, committed in
any location by human being of any nationality @aiast a human being of any
nationality is universal crime therefore could begecuted in any country or by ICC.
Even if Sudan is not a state member to the ICGovtever, is legally bound to respect
the ruling of the court as the prosecution is basedhe request of the UN Security
Council® Failure to hand over the suspects could lead tihdu measures by the UN
Security Councif. The Pre-Trial Chamber ordered the Registrar to infam of its
decisions and arrest warrant to all State Partiesrad also specifically Egypt, Eritrea,
Ethiopia and Libya for their cooperation. These fouw countries are not state
members to ICC Rome Statute.Moreover, it is not clear if there are any other
considerations taken as to why the ICC wants tormfthese countries specifically.
Clearly, the UN Security Council has an entire nsado instruct these countries to
cooperate with the ICC.

The hope is that ICC indictment would deter otheogle from committing similar acts
of international crime by inducing what | cdllThe ICC-Effect”. The question at this
point is similar to the question raised by my gobegnd from Sudan:yes ICC
indictment will have ‘effect’ but will it be ‘effective’ to bring justice and peace or
more insecurity on the side of those indicted leadg to more conflict and injustice?
There is a very big difference and some times an &&mely opposed one between
‘effect’ and ‘effectiveness’.The ICC indictment will surely have an effect baegative
or positive on the ground, but ensuring it remaafisctive in terms of serving justice and
contributing to peace is another challenge. Thdhlh&iICC's indictment be effective in
serving justice and bringing peace.

Arguably, the ICC indictment would consolidate #féorts of the African Union and the
United Nations in SudahNonetheless, experts on Darfur crisis such asBvic. Reeves
strongly doubts if there will be any “deterrentesff’ from ICC’s indictments and arrest
warrants. He said:
“Certainly there is no evidence whatsoever to supptuman Rights Watch’s
“deterrence” theory, even as there is very consatde evidence of the dramatic
deterioration in security for aid operations thrdumut Darfur over the past year
and a half. Today the BBC reports that humanitargnoups are bracing for
possible reprisals, a very real fear given the dangowar of attrition against
these groups®

This assertion and its variants has to answer mussthat need empirical research.
However, | believe that in this kind of assertioak®s three incorrect assumptions with



regard to “deterrence effect” of arrest warrantle Tirst one is the assumption that
issuance of arrest warrant should have ‘deterrbd’ perpetrators of human rights
violations in Sudan. Nonetheless, this is incorr@st deterrence is futuristic in
perspective. The “deterrence effect” does not rezmdg mean “clear, present and
immediate effect”. Secondly, deterrence effect do@isnecessarily have deterrence on
those who are already bathed by the blood of Diarisrand other Sudanese victims of
massive violations of human rights; on those peapleer retribution will be more
effective. Deterrence has better effect on thosgpleewho might be predisposed to
involve in such activities, than those already ardicated in international crimes.
Thirdly,such assertions are agnostic to the fantshe ground in Darfur and Khartoum.
There was some measure of concern and discussitire andictment within Sudan when
the ICC issued the arrest warrant. Within the goremt of Sudan, top officials at
Cabinet level had discussions on how to resporidedCC warrant. These officials had
strong disagreements whether to accept the IC8galhd hand over the suspet&ince
last year, the Sudanese Ministry of Justice waguseévere criticism by Sudanese media
and people for its failure in handling the ICC regufor cooperation. Reports from many
independent press outlets also proved this. Thearsudibune, Al-Rai Al-Aam, and
others reported the attempts by some prosecutatst@gm Sudanese officials such as
SPLM leader Salva and the former leader of SLAnseli group Mini Acor Minawi to
cooperate with the ICC. The two ICC suspects withepo police officials—Hamdi
Sharaful Din and Abdelrahaman Dawood Humaida—wéraged by Sudanese chief
prosecutor in a court in Darfur on similar crimettwimass in nature but less severa
year ago, one could not rule out the discussiohiwithe politicians on consequences of
defying ICC warrant. It is also worthy to note thia¢ Government of Sudan was not until
last week uniform in its stand on ICC’s request ¢ooperation. Diverse in view and
interest, animosity, power struggle and inter-grang personal conspiracy is all over as
it is in any other government in crisis. Henceassume all officials of the Government
of Sudan will be against extradition of the indittefficials was simply simplistic and
was not supported by the facts on the ground. énDhrfur case, | saw tHEC-Effect
working. But now, of course with the indictmenttbé sitting president, the reaction will
be completely different. A backlash will not be tied to complication of the peace effort
but also as discussed at the end of this artioke gbvernment of Sudan will fight like a
cornered cat.

The Old Saying: ‘A cornered cat fights to the end’

There is a sayindf you want to attack a cat, do not attack it irclased door; Keep a
window or the door a bit openOtherwise if you cornered a cat, then you fdree to
fight and it fights to the end. If a cat feels #iened, she tries to get a way out, and
provided there is a way out. If not it will fightfeght of a cornered cat. The Cornered cat
saying is very apt in this case. A sitting headtatte like Omar Bahsir or a rebel leader
like Joseph Coney may act like a cornered cat. [0 indictment of the Sudanese
President may create not only a cornered preslugralso many other cornered political
leaders in Sudan.



People have to be responsible for their actions| #rerefore accountable for their
misdeeds and crimes. Victims also have the riglgtice. But not at all cost, not at the
cost of more deaths, more rapes and more victimactiment of President of Sudan may
actually increase the number of victims. The stakes higher than bringing justice.
Comprehensive Peace Agreement (CPA), Darfur Peageefnent (DPA), and other
initiatives in Sudan are at risk now than ever. tebhi Nation Mission in Sudan
(UNAMIS), UN-AU hybrid Mission in Darfur (UNAMID) ad other international
missions and their personnel will be in dangereatty there are serious concerns among
the international personnel in Sudan. The UN SagyeGeneral has informed the
Sudanese President that he has nothing to do ®ith Indeed a dissenting opinion on
the Princeton Project made by a famous Britishsjutiord Browne-Wilkinston is
necessary to quote here. Lord Browne Wilkinson:said
“It is naive to think that, in such cases, the oatl state of the accused would
stand by and watch the trial proceed: resort toceowould be more probable. In
any event the fear of such legal actions wouldhinhthe use of peacekeeping
forces when it is otherwise desirable...| believet thae adoption of such
universal jurisdiction without preserving the exigt concepts of immunity would
be more likely to damage than to advance chancegerhational peace™

Prosecutors do not prosecute criminals because thiei they are criminals. In a
decision making of prosecution, they do not onlgetanto account the crime or the
victims. A range of factors such as the deterreeifect, contribution to peace and
stability, timing as well as law and order are Mitethe equation of decision to prosecute.
This is particularly true when the prosecution fspolitical in nature and a group of
people who can affect the law and order of the ttgurthe peace and stability of a
community are prosecuted. That is the reason wimass amnesty is some time granted
to a group of criminals. Of course amnesty doeswuak on the case of crimes against
humanity, war crime and the crime of genocide. Anthost cases amnesty may amounts
impunity. But the question is still is delaying fieg impunity.

ICC, Enforcement and Veto Powers Again?

In similar fashion, Mr. Reeves argues that “therao sign that the International Criminal
Court is any more able to halt the continuing gesh®by attrition than other international
actors of consequence”. No student of internatitanalor international relations expects
that ICC will stop the Darfur crisis. A court ikd a traffic light, it stipulates prohibition
of an act or omission, establish the facts anddachile cases and then impose penalty
when one is found violating such lawss traffic lights do not catch the violator of the
rules of traffic, courts do not themselves catch th suspect or the violator or stop the
violation. Stopping the crimes is for the functionof enforcement forces. Similar to
national courts, ICC will have to depend on enforcaent bodies. Moreover, ICC like
any other global governance institution does not ha its own enforcement power.
That is one of the most known natures of intermatiarganizations and law, and is not
peculiar to ICC. Multilateral cooperation is vitalr the enforcement of ICC rulings and
judgments. ICC’s hands and powers are long anaigtenough to issue rulings of arrest



warrant, to make judgments and render sentenceésidbuo effect arrest. That is left to
the international community. It depends on Membeates and the UN Security Council.
With the involvement of veto power, things will getore complicated. The peace
process and elections expected in Southern Sudamarfur will inevitably hampered
by this move by ICC.

Rather the major question in this regard is the aflthe sole super power—i.e., United
States of America (USA). The ICC indictment fordé8A again to face a serious test to
its will of putting its political will where its wibal declaration on ending the Darfur crisis
is. USA is not a state member to ICC andy&nerally speaking opposed to the ICC.
Indeed, it has entered bilateral agreements witleraé countries that aim to exempt its
military personnel and officials from being prostexiunder ICC. For this very reason, it
has been very difficult for the US government tonfally assist ICC in its Darfur
indictments Darfur puts USA into the hotspot of dilemma: formaly opposed to ICC
but also desiring all people responsible for the nssive violations of human rights in
Darfur to be accountable for their deeds Even if the Former Secretary of State of the
US Collin Powell has officially announced that #hes evidence showing that the
government of Sudan has committed Genocide as t@madtpolicy, the US might not be
willing to cooperate with ICC for the above reasoktre specifically it is a serious
constraint to the growth of international crimir@tcountability and more so to the
establishment of an enforcement mechanism thatrertee international community’s
responsibility to protect in the 2Xentury. This is a serious binding impedimenthe t
sustainable peace in Darfur and in general to trestcuction of atrocity regime and
emergence of ICC as a new global authority as Battiolph and Leonard indicatéd.
USA could be the main obstacle to this almost dlglzcquiesced effort of establishing a
global justice system similar to the global finagjovernance institutions such as the
World Bank, World Trade Organization and InternasibMonetary Fund to which USA
advocates and worked tirelessly to establish. Smm@d argue otherwise. They argue
that to the contrary the opposition of USA and @hagainst the ICC and the very fact
that ICC is more popular in developing countriesvgtihat it is genuinely institution of
justice not a creation of the powerful veto powers.

On the Impact of ICC Indictment: Delayed Peace or Delayed Justice: Whose Priority
Should Matter Most?

Coming back to the questions posed in the beginafriyis article, a more serious and
legitimate concern with regard to the role of IGCnihether the ICC arrest warrant may
aggravate the situation in SudgnAs pointed out above in the quote, this is inderd

of the points Mr. Reeves repeatedly, and | assumst importantly and aptly, made a
year ago. Will ICC indictment and arrest warranisl fthe conflict, and hence should
peace be the priority? This is the very concernSuglanese friend asked me about.

The Princeton Project of 2001 composed of eminetetrmational jurists and which lied
the basis for the Rome Statute and ICC extendedrd of caution to the would be ICC
and its prosecutor by saying:



“Improper exercise of criminal jurisdiction, inclin universal

jurisdiction, may be used merely to harass polltmgponents, or for aims
extraneous to criminal justice. Moreover, the ingent or untimely
exercise of universal jurisdiction could disrupketlquest for peace and
national reconciliation in nations struggling to aever from violent
conflicts or political oppression. Prudence and dofudgement are
required here, as elsewhere in politics and law.aWls needed are
principles to guide, as well as to give greater @@mce and legitimacy to,
the exercise of universal jurisdiction. [The Pripld of universal

jurisdiction] should be used in ‘a reasonable silide for the quest for

peace.™

There are two arguments with regard to the invokmetnof ICC in an on-going conflict
such as Darfur. Much of these arguments were aladenwith regard to the ICC’s
investigation in the conflict in Northern UgandaheTfirst argument prioritizes peace
over justice. The reasons behind this argumenvanied in kind and also in degree. The
main point in this argument is that peace is thatnaiogent need of the local people. To
be more specific the victims of these conflicts dnav clear sense of urgency and
priority—that is, peace. For them peace trumps odlaims for justice by others
including the international community and humarhtigNGOs" They argue that ICC
should stay out of the conflicts: as local priorisypeace not justicelhis argument
requires justice be sacrificed for the sake of peag or at least justice be delayed for
peace to reign first. One would be forced to think that ICC should in&re only once
peace is restored. On the contrary, there is agttounter argument that such priority is
inherently short-sighted as it is wrong to assuimg sustainable peace is attainable
without justice. This is often strongly made by tlmernational human rights
organizations such as Amnesty International and &umights Watch. They strongly
oppose any variety of trade off between peace astttg.

The first argument—i.e., peace as priority seemmpaiible with the “Do no harm”
principle of international humanitarian actohs.such policy decision which requires
setting priority, | strongly believe that the famous, and often aptly cited, saying
“lustice delayed is justice denied” could be takeress seriously. | say justice delayed
for sake of peace might not be equal to justice ded. For the sake of much needed
peace in Darfur, a delayed justice remains justicelhis is true however if we could
answer one important question: could sustainaltdegbe achieved by either denying or
delaying justicedf the answer to this (either of the denying or delying of justice
could contribute to peace process) is in affirmatie, then local priority for peace
should overrides over the preference of internatioal organizations. According to
Akena, the involvement of ICC in the Ugandan coohflict is not popular in the local
population affected by the civil war.
“The ICC referral has always been viewed as a awiewe political gimmick
especially as there was no prior consultation; @ttibugh the people have been
said to want justice, they do not view the ICC las way in which they will
achieve justice®



For international organizations to ignore this wbthntamount to the attitude of ‘the
colonial masters’-we know what you need regardless of what you tisigkur priority.

| want to be clear on this point. Globally and camgtively speaking, improvements
have been made in the protection of human rightsesthe Second World War. The
credit for this improvement should significantly ¢o the international human rights
organizations such as International Committee fed KCross, Amnesty International,
Human Rights Watch and governments who has beekivgotowards international
protection of human rights. Moreover, from my p&aoexperience | strongly support
such involvement of the ICC as | and my families gictims of serious human rights
violations similar to what is happening in Uganda ®arfur. My humble opinion is that
in cases like Darfur or Northern Ugandalaying justice is not necessarilgenying
justice as the delay is actually in searchpeficeto a community affected by conflict.
Prioritizing peace to save more lives is, in andtbglf, doing justice. Ensuring peace is
serving group justice. Of course denying justicaltwictims altogether is serious human
right violation, as access to justice is one of fimedamental human rights. However,
unless there is empirical evidence that provessam@rrants and trials could directly
contribute to peace and that delay in provisiojusfice do contribute to conflicts, then it
is reasonable to accept “peace today and justio@now’. Hence, justice delayed for
sake of peaceisnot justice denied.

Another yet important question will be: Why is nmdssible to have both peace and
justice today? In Darfur, it seems that the chait®cal people is indeed peace now. It
would not be possible to prosecute people violatmgnan rights massively while
ensuring peace. What is more, the first wisdom sa@essful peace process is to remove
any insecurity dilemma of any actor in conflict. less we take the local priority for
peace as short-sighted choice and needing guidémore enlightened people or
organizations, | think such priority is meaningfat the people forced to live with war
and conflicts for long time as the Darfuris. | sigby believe that delaying justice is an
understandable sacrifice for peace. Denying justioevever, could lead to more conflict
and war. After all, the Darfur debacle is the ouateoof total denial of justice and unfair
governance. The role of justice for sustainableceenay not need empirical evidence as
it is clear that in the presence of serious andespdead grievance, then peace is
impossible to attain. But to assert that justiceusth not be delayed for sake of peace
requires support by empirical evidence that prosesh delay in justice will be anti-
peace. Ethnic communities involved directly or nedtly in the Darfur crisis have to feel
security for the sake of sustainable peace. Martlgenlanjeweeds consider themselves as
victims of conspiracy of the government of Sudad ather forces in being dragged to
this conflict'’ Regardless of the truth of such claim of victintiaa of the Janjeweeds, it
is necessary to reach out the Afro-Arab Darfuri Sodanese so as they could feel secure
in future peace settlements. Real or perceivediethmother group insecurity in Darfur
or to that matter in Sudan could disrupt meaningfull sustainable peace in the region.
When such insecurity is at the level of sittinggident with all his power, the price in
terms of humanitarian aid and peace is higher. i@ittment should be seen from the
prism of security dilemma and fear it may createleadership in Sudan. Come what
may, they may stick to their guns if the threatrirtCC is not immediately enforceable.



Regardless of the above arguments and disagreenientthe Darfuri as it is to any

people | assume the local priority seems both paadejustice. But if peace and justice
were put for vote | think they will say ‘peace tgdand justice tomorrow’. In the short
run, the ICC Effect could have destabilizing effegthere a caution is in order.

Africa and ICC

It is a fact beyond dispute that the ICC is now @&anactor in Africa. In the long run
ICC and its fear factor could play instrumentaleroh deterrence of human rights
violation in Africa. Generally speaking though, tH@C seems strong on the weaker
countries in Africa. All of the four investigatiorend indictments by ICC are African
cases. Speaking from the perspective of humanstighther ICC could rather prove
reliable partner to Africa in struggle to establasimuman rights protective regimes. The
principles upon which the ICC is established asduitisdictions are fully in line with the
principles and objectives of the African Union asyided in its Constitutive Act. The
ratification of ICC Rome Statute confirms this pitp. As we speak ICC’s Rome Statute
is ratified by 106 countries, the majorities ofthare from Africa, followed by Asian
countries and Eastern European, Latin American\@edtern European. Hence one can
see that ICC is more famous and accepted by dewglgpuntries than by rich countries.

The AU and ICC have common ground and could wogetioer as partners for common
purposes. This is confirmed by several official lments and institutions of the African
Union including the Statute of the African Court hfstice and Human Rights and the
Peer Review Mechanism (APRM) NEPAD, and the Consmitof Eminent African
Jurists (CEAJ) for the trial of Mr. Hissen Habre-ettormer president of Chadfl.Under
Articles 3 and 4, the Constitutive Act of the Afait Union lists down the objectives the
Union. These objectives and principles take stdkée evolution of international law in
Africa including universal jurisdiction. These inde the total rejection impunity and
punishment of perpetrators of Crime against Huryatiie Crime of Genocide and War
Crimes, and the right AU to intervene if these @®are committed.

However, it also puts priority on the priority afi &frican mechanism to deal with these
cases. Thus, the ICC is expected to complemeniithand help in the consolidation of
the rule of law and respect for human rights, at agethe preservation of peace and the
strengthening of international security. This isin@ with the principle of subsidiarity
and complementarity of international mechanissush as ICC to regional mechanisms
such as AU and Inter-Governmental Authority on Depment (IGAD). The principle of
subsidiarity assumes that the independence and@utoof the regional and lower units
to make decision of their own; and the internationachanism kicks in only and only if
the regional mechanisms are unable or unwillinggdorm their duties. This is not only
allows for the capacity building of the regional eghanisms and institutions but also
contributes to efficiency in terms of cost and tiofdrial and accessibility to the trial by
alleged victims as well as witnesses. These pairdgsalso made in the AU decision to
establish the CEAJ. Indeed as the African Uni@nEaropean Union has done, should
approve ICC’s Rome Statute through a Declaratioa 6ommon Positioff. This would
allow for AU to work together with ICC for more cabnated and well consulted



intervention, than what has been done on the daSedan, which puts all efforts of AU
and UN in Sudan to a futile exercise.
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